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Three grievances have been presented in arbitration in which
Section 6 of Article XI, Disputes as to Safety and Health, 1s involved. This
is a new provision first incorpbrated into the Agreement in August, 1955,
and it is clearly necessary that some ground rules be agreed upon promntly.
It is en unusual kind of pr071sion in that it eppears to be preaicated on
the gsubjective reaction of the individual employee, and the grievances already
heard in arbitration demonstrate the need for construction and elucidation
waich will offer guides to the perties and thereby consirict the area of
disagreement.

The new contract provision is directly involved in this case

‘and in Grievance 8-F -1, end indirectly involved in Grievence 8-F-16. The -

general comments which follow are equally applicable to all three cases,
although the particuler fects of each rust te aralyzed in the light of these
genvral interpretative observations.

_  Article XI, Seétion 6, is as follovs: .

"An employee or group of employees who believe that
they ere being required to work under conditions which are
unsafe or unhealthy beyond the norzal hazard irnherent in
the operation in question shall have the right to:

(1) file a grievance in Step 3 of the grievance procedure
\ for preferred handling in such procedure erd arbitration;
or (2) relief frca the job or jobs, without lecss to their
right to return to such job or jots; end, at Ccopany's
diccretion, zssignment to such other ezployce.t 25 ray oo
avalilable in the plent; provided, howsver, that no
ecployee, other then cormunicsting the facis relating to
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the sefety of the job, shall take any steps to prevent
another emplcyee from working on the job.

"The arbitrator shall have authority to establish
rules of procedure for the special handling of grievances
arising under this Section 6."

Ve see, then, that an emplcyee, or group of emplcyees, who
believe that they are required to work under abnormelly unsafe or unhealthy
conditions, have a choice of two courses to follow. (1) They may have
preferred handling of a grievance which they mey file. (2) They mey heve
relief from the job, retaining their right to return to the job, but must
accept assignment to such other work as the Company may decide is available.

There is a tasic condition, however. The employee must telieve

he is bolrg exposed to abnormally hazaidons or unsafe work ccrditions.

A prenise tased on the belief of the ezployee is most unusual. We have
already seen in three grievances on this matter that beliefs very. The
grievant in each case said he believed the work to te atmormally unsafe; yet
other employees were perforaming the work, and the Company's Safety Deour tment
considered the job &s not unduly hazarcous. Thus, there were three beliefs,
The Company would nullify the individuel ewployee‘s btelief if it is not

in accord with the telief of the Safety Dépariment or that of other employees,
on the theory, presumably, that the individuel employee'!s belief would then
not te a sound or reasonable belief, The troubla with this approach,
however, is that it runs counter to the provisicn of the Agreement. The
Agreerent predicates the subsequent course on the belief of the employee or
groups of employees who are to perform the work, and not on the belief of
others,

As stated, this 1s unusual, Perhaps the reason for this is
that a fearful employee is not an efficient employee and ray tend to be
accident prore. It may be a recogniticn of the proper priority of conflict-
ing considerations, as when pressure for prcduction and personal safety

. tend to clash. 1In ary event, the meaning of the contract provision is clear,

and the Arbitrator may not add to, detract from, or alter the provision.
(Marginel Paragraph 295).

The primary test must, then, bte the sincerity or the good
faith of the employee'!s belief that the work is unsafe or unkeelthy beyond
the normal hazard inherent in the operation. Clearly, this calls for more
than a mere assertion that he has such a2 bellef.

This provision certainly was not meant to provide a shield for
ma2lingerers or shirkers. This presents obvious difficulties, since a person's
state of mind must te inquired into. There are a number of situations
in which similar problems arise. In crizinal cases intent, malice, or
premeditation are often in issue. How does one determine this? Admissions
or statenenis by the employee contradictiing the assertion m2y cast doubt
on the gincerity. A failure to tz able or willing to explzin why a fear
has develozed es to the safety of a job which the employes hes fregquently

and recently teen rerforming without objection or protest may te enlightenin

b

Poszibly changes in the nature, methods or conditions of the job may cast
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scme background light on the bona fides of the asserted beslief'. Manlfestly,
evidence ind1cat1ng that an employee had made plans to be elsevhere or

to do s:cmething outside the plant would te pertirent in an inquiry into

thz sincerity of allezed telief of ithls nature.

On the other hand, an employee mey bte In & genuine state of
fear, perhaps of recent orlsln, and this may be attested to by the employee's
.‘veiclan consultant or friends, A men employed in a hazardous oczupztion
is paid in part for the hazards he faces, and certain hazards are normel
in such a2 job. But when the job characteristics or rethods are changed,

ifferences of opinion may well arise as to wrether the hazards have ncot
been enlarged and beccme atnormel, The employee'!s viewpoint mey be dictated
ty the fect he must change his work habits teczuse of the change in
methods, although the job hazards have not ectuelly teen increased, tut the
ehpIOV°e's belief would nevertheless bz sincere. A contract provision
revolving abtout the employee's belief, however, must be taken to invite
personal or subjective reactions,

The word "telieve! as used in Section 6, Article XI, is to te

distinguished from "cause™ as it appzars in Artlcle IX, Section 1 (the
. discharge section). In Marginel Paragraph 213 there lS provision for
discharge of employees "for cause." In Paragraph 215, however, the word
"cause," as used in the resuliing grievence procedure, is qualified bty the
expression, "that the acticn teken was unwarranted in light of all the
circumstances." This in subtstance introduces into a discharge disputs the
test of what 2 reasonable man would have done. Ve find no such qualificatien
cr counterpart in the Safety Disputes section. The efinloves's belief in
thet section remains the belief of the employes, end _is not_to be_counte
Tanded or Judoed by wnat Screone else would bﬂlﬁe; in simllar clrckﬂotances
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Vhere it 1s shown by whatever methcd is available or effective
that an employee is not in good faith when he asserts his belief, and
esks for relief from a job, then we have the case of an employee refusing
a norpal work assignment. 1In such a case, discipline will bte warranted,

Moreover, 1t must te rerembered that when en employee requests
to te relieved from a given work assignment, he assumes the risk that he
Will te sent heme if Management in its discretio1 decides there is no other
work available for him. There is no assurance whatever that other work will
be provided. This should serve as a partizl deterrent also to the
unrestrainad or unjustified impulse to claim & telief that the work is
abnormally hazardous.

If an employee bLecomes physicelly, psychologicelly or mentally
urguzlified for a certain type of work, and resorts continually to a plea of
belief of abnormal hezard as the meens of avoiding job assignments custoxary
in his occupation, then the problem resolves 1tself into & quastlon
whethzr ths erployee has the physical or mental fitness for the job, ard
would have to te determined by prcvisions of the Agreement other than
Ariicle XI, Section 6. This obse rvatiﬂn is made becauae such an e“ployce

rﬁous. Pe may truly believe that i+ is, -- to hin it ha tnc oe arnd ic

n
morm2lly dangerous, and yel steps may h=ve to be taken to tr"""zor hiz out e
tre oo for which he n2y have tacoms unqhalified
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Management would have the ezplcyee's telief eccepted or reject;;\\\
depending on whether a reascnable man would telieve as the employee '
= s to telieve. For the reasons indiceted abtove, this view must bi_’,,//) ;

If, however, the employee or group of employees elect to
continue to work, under protest, and file a grisveace for expedited hendling
as provided in this section, then the test progosed by the Coapany would
in substance te epplied in the grievencs procedure. The question to bte
considered in such a grievance would necessarily te whether the work is
atnorrally unsafe or unhzalthy under ithe prevailing conditions.

If the second alternative is followed, i.e., where the employee
insists on relief from the job, if it is found that he sincerely telileves
what he esserts, then he would be within his rights es stipulated in the
Agreenent in doing so and in insisting that he retain his right to return
to the job. Of course, he must observe his further obligation to take
no steps to prevent other employees frc= working on the job, whatever he
may believe with regard to its safety, znd he must submit to Managerent!s
decision to assign him temporarily to other evailiable work or o send him
heme, ) ‘

/

Because of the subjective rature of the primary step in '
Section 6, Articie XI, the Company end the Union must recognize the necsssity
of having scme accepteble intelligent approach., Their mutual self-interest
dictates this, We note, for example, tkat in Grievance 8-F-16 the employee
initially expressed the belief that the work in question was unsefe within
the reaning of Article XI, Section 6., After beirnz shown by a thermcmeter
reading that there was no excessive heat, and after a discussicn among his
Union Safety Committeeman and several Mznagemeni people in his presence, he
changed his mind and withdrew his objection to the job. His telief was
changed by this process of discussion and demonstration. This suggests one
way of examining into the good faith of an esserted telief and et the same
time of modifying the belief if it is factually unsound.

In Grievance 13-F-16, which is the dispute here involved, the
rievant, L, Gilbeau, a Crane Machinist, invoked the relief provisica of
Article XI, Section 6 when directed by his Mill Foreman in the No. 3
Blooming Mill to repair the counter weigal ceble on the No, 5 Pit Crane
vhile the crane was in the middle of the building with Numbers 4 and 6
Pit Cranes in active operation on either side. He was sent home and
disciplined by the loss of pay for the talance of the dey in question and for
thres additional turns, The Company imgosed this rpenally, in reliance on
its theory of Article XI, Section 6, whz=n the grievant persisted in his
refusal after the Department Superintencent reed to him a copy of the safety
procedure that would be followed to protzct him.

Management considered Gilbtezu's ecticn as a refusel to perfornm a
vorX assign=ent and in the nature of a work stopzzge. These three pit
cranzs play izportant parts in the operziion of this mill., They are
us:zd to cherze ingots into the soaking pits aznd to draw ingots frem these
pits for delivery by ingot btugzy to the rolling =ill. There rust te
coordination tatween the pit cranes and ihe operaticn of the pits to maintain
& high level cf production in this Bloczing }Mill. Vhen one of the cranes
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goes out of order durirg the charging and drawirng operations, a heavy loced
is plecz2d on the other two cranes, and it is important to get the

disabled crane repzired and teck in functioning coadition as quickly as
possible.

Thz three pit cranes opsrate on the saze runway., In meking

e r“pdlr of the kind required on December 10, 1956, the Crane Machinist
wouléd have to work overhead in an uns uable position. This type of work
has teen reflected in the evaluation of this Job by according to it the

13 1est accident exposure point value in the entire Strip \111 aresa,

under the general heeding "freguent exposure to fallin: frem overh°ed
position." Sizmply put, the issue before us 1s whether this grievant honestly
telieved he would be exposed to abnormal safety or health hazards by doing
ttis rerair job while the No. 5 Pit Crane remained in the middle of the
building on the same runway aleng which the No. 4 and the No. 6 Pit Cranes
werz actively exngeged in charging or drawing operations, GCilkeau insisted
ecn having the No. 5 Pit Crazne moved to the end of the building before
he would undertaks the repa’* job. Management declined, because this
would have put one of the other cranss out of oporat¢on wnile the repair
w23 being made. The repair job would have taken 20 to 30 minutes, and in
Manage:ent’s opinion this would have placed too great a load on the ons
crane remaining in active operation. As a matter of fact, after Gilbeau's
refusal, No. 5 crane wes left unrepaired while the other two continued
on the job until the pressure was relieved, and then No. 5 was moved to
the north end of the building and repaired. The repair job took 20 minutes.

In April, 1956 a similar incident occurred also involving .

Gilteau, and as a result ths safely procedures werz mcdified by recommenda-
tion of the Safety Departmsnt and a group of supervisors in the mill,
Cnz of the recormendaticns was that the No. 5 Pit Crane should be placed
at the end of building when one of three kinds of work are to Te dcne:
replacing limit switch, chenging rem cables, or changing brzke on main
hoist. The job involved in this dispute was th« repeir of the counter
weight cable. It was testified that all such jobs are done on No., 5
efter it has been placed at elther end of the building excnpu when urgency
off production dictates that the other two cranes bte “vpt in operation
while the repairs are in progress. In April, 1956 other reccnmendations
ware rade to protect the Machinist when working on No. 5 Pit Crane in the
niddle of the building, including the use of bumpers and the placirg of a
watcher on the pit floor to warn approaching crares by intercommunicaticn.

It must bte remembered that the new contract provision,
Article XI, Section 6, did not come into existence until August, 1956,
scae fouwr months later. For his part in the April incident grievant was
given a2 reprimand, but obviously, the rules governing such situaticns must
now bte judged in line with the new provision.

Grievant, supported by two other Crane Mechinists who work
in the seme area, testified that the performence of such cable work while
tte crene 1s in the middle of the building and the other edjacent cranes
cre actively charging or drawing presents abtnormal hazards. Thz reascns
given wzre that there is nuch more vibration et this peint ernd that
ticcks have in fact teen disledzed or knocked out, and that the interceczmunica-
Lion stations are so lccated as to moke visibility poor and their ability
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to vwarn the other crane operators dubicus. They asserted, moreover,
that it was formerly the practice to gerform such repair jobs only when
the crane 1s at the end of the buildi-z, :

Having held that the test when an employee requests relief
Tcn 2 job is whether he sincerely btelizves he is being exposed to dangers
teyond those normal in his occupation, and rot whether in fact the job
is atnormzliy hazardous, on the evidence in this case it must be found
that the asserted btelief was genuine and not fabricated. Grievant has
ret the burden which is his in Articls XI, Section 6. Ee did not simply
rest on a raked or unsupportied declaraticn that he telieved the job
abnor—ally unsafe.

Under this section of the igreement Menagement was free to find
no other work was available and to have sent grievant hcze. This could
have tsen done on the day the incident cccurred. Managezment went far
teyond this, however, when it imposed a three-day disciplinary suspension
on hin and when it made this penaliy 2 part of his personnel record.

AVARD s

The grievence 1s sustained. Management shell pay grievent
for the three dzys he was suspended ard elininate from his personnel record
the disciplinary action report on this incicdent.

Dated: September 30, 1957 - T S 4*?./€iar{1\\\

David L, Cole
Permanent Arbitrator




